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UNDER FEDERAL LAW, MARIJUANA 
IS 100% ILLEGAL.



• It has a high potential for abuse; 
• It has no currently accepted medical use in 

treatment in the United States; 
• There is a lack of accepted safety for use under 

medical supervision.

Controlled Substance Act, 21 USC 812(b)(1)  
lists Marijuana as a Schedule I controlled 

substance, indicating:



• Marijuana has been in Schedule I since 1970 
• Classified the same as Morphine, Heroin, 

LSD and Ecstasy 
• Schedule II: Cocaine, Meth, Oxy and 

Fentanyl 



• State laws conflicting with Federal law are 
generally preempted and void. 

• “No form of State activity can constitutionally 
thwart the regulatory power granted by the 
commerce clause to Congress.” Wickard v. 
Filburn, 317 U.S. 111 (1942)

“Supremacy Clause” - U.S. 
Constitution, Art. VI, cl. 2





Legalized Marijuana Jurisdictions

• 31 states, DC, Guam and Puerto Rico 
• Alaska, Arizona, Arkansas, California, 

Colorado, Connecticut, District of Columbia, 
Delaware, Florida, Hawaii, Illinois, Louisiana, 
Maine, Maryland, Massachusetts, Michigan, 
Minnesota, Montana, Nevada, New Jersey, 
New Mexico, New York, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode 
Island, Vermont, Virginia, West Virginia



• 2012 - voters in WA 
and CO voted to 
legalize cannabis for 
adult use. 

• Still illegal, but DOJ 
would focus resources 
on “most significant 
threats in the most 
effective, consistent, 
and rational way”

The Cole Memo - 2013:



DOJ’s “8 Enforcement Priorities”

• Distribution of Marijuana to minors; 
• Revenue from sales going to criminal 

enterprises, gangs and cartels; 
• Diversion from “legal” states to others 

states; 
• State-authorized marijuana activity being 

used as a cover/pretext for trafficking 
other illicit drugs or illegal activity;



• Violence and use of firearms in marijuana 
cultivation and distribution; 

• Drugged driving and exacerbation of other 
adverse public health consequences 
associated with marijuana use; 

• Growing marijuana on public lands and 
attendant public safety and environmental 
dangers posed by marijuana productions on 
public lands; 

• Marijuana possession or use on Federal 
property.



Rohrabacher-Blumenauer Amendment

• Passed as attachment 
to Commerce, Justice 
& Science (CJS) 
Appropriations bill for 
Fiscal Year 2014. 

• Prohibits DOJ from 
using Fed Funds to 
prevent states “from 
implementing their 
own State laws” 
legalizing marijuana 















Over the last decade or so, SC laws 
have changed in that:

• No longer DL suspensions for simple possession; 

• PWID is now eligible for expungements; 

• Simple Possession of Marijuana no longer able to 
enhance another drug offense. 

• Drug Courts have been established throughout SC to 
allow defendants to plea guilty, proceed with a 
conditional discharge and if they successfully 
complete the program, charges are dismissed.



Collateral Consequences 

• Scholarships 

• Financial Aid 

• Foreign travel 

• Immigration status









Standardized Field Sobriety Tests (SFST)

• Horizontal Gaze Nystagmus (HGN) 
• Walk-and-Turn (WAT) 
• One-Leg Stand (OLS) 

• NHTSA came up with them around 1975. SC CJA has taught 
them since 1990s. 

• Via their own validation studies, the HGN is the most 
“accurate” (77% on its own compared to 68% for WAT and 65% 
for OLS) 

• 2013 study showed classification accuracy rate for HGN with 
cannabis at 1%. WAT was 39.7%. OLS was 55.4%





Green tongue fallacy

Although we assume the officer’s assertion to be true for purposes of this opinion, we are nevertheless 
skeptical as to its accuracy. We find no case stating that recent marijuana usage leads to a green 
tongue.” Washington v. Wheeler, 100 Wash.App. 1062 (2000) (unpublished).



Jury Nullification


